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 1.  TIME:  9:00   CASE#: MSC17-01600 
CASE NAME: TOVAR VS NIR WEST COAST 
HEARING ON MOTION TO/FOR ENTRY OF STIPULATED JUDGMENT FILED BY 
JAVIER VEGA TOVAR, EDGAR RAMIRES 
* TENTATIVE RULING: * 
 
Granted.  The substance of the issue was addressed in the Court’s ruling granting the motion for 
final approval of the class actions settlement.  Plaintiff’s motion establishes the elements of 
Code of Civil Procedure section 664.6.  Defendant has filed no written opposition (other than the 
opposition expressed in response to the prior motion for final approval of the class action 
settlement.  The judgment will be entered in the form and content to which the parties previously 
stipulated. Counsel is directed to prepare an order reflecting this and the prior tentative ruling 
and to contact the Department’s clerk in order to obtain a date for a compliance hearing.  
Counsel also should submit the proposed judgment, with all referenced exhibits, to the 
Department 39/Complex Litigation Department electronic mailbox. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-02266 
CASE NAME: SOURIAC VS DISCOVERY BUILDERS 
HEARING ON MOTION TO/FOR COURT TO ENTER PROPOSED CASE 
MANAGEMENT ORDER FILED BY CASSANDRE SOURIAC 
* TENTATIVE RULING: * 
 
 The parties have now stipulated to a Case Management Order, which is approved by the 
Special Master.  The Court will approve it. 

  

 3.  TIME:  9:00   CASE#: MSC19-01726 
CASE NAME: BANK OF THE WEST VS ENGINEERING SUPPLY CO. 
HEARING ON RIGHT TO ATTACH ORDER, ISSUANCE, WRIT OF ATTCHMNT ( 
PLAINTIFF) 
* TENTATIVE RULING: * 
 
 
The parties shall appear. Code of Civil Procedure (“CCP”) § 484.040 requires the Court to 
conduct a hearing on this matter. The Court provides the tentative ruling set forth below to guide 
the parties in preparing for the hearing. 

Plaintiff Bank of the West filed a complaint for (1) breach of contract, (2) recovery of personal 
property, (3) account stated, (4) book account, (5) money had and received, and (6) breach of 
guaranty. The first five causes of action are alleged against Defendant Engineering Supply 
Company and the sixth cause of action is alleged against Defendants Charles Madrid and 
Debra Madrid.  

Plaintiff seeks an order for issuance of a writ of attachment against Charles Madrid and Debra 
Madrid in the amount of $279,739.03. The application is unopposed. 
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For the following reasons, the application is granted. 

Factual Background 

On or about February 2, 2009, defendant Engineering Supply Company executed and delivered 
to Bank of the West a written promissory note and commercial security agreement. (Complaint 
at ¶¶ 7, 8.) Pursuant to the note, Plaintiff advanced funds in the sum of $250,000.00. (Complaint 
at ¶ 10.) Defendant Charles Madrid and Debra Madrid each executed and delivered to Plaintiff a 
commercial guaranty unconditionally guaranteeing payments due and owing under the notes. 
(Complaint at ¶ 32.) 

Analysis 

Attachment is a pre-judgment creditor’s remedy. Attachment is available in actions based on 
contract when the plaintiff has suffered damages in a fixed or readily ascertainable amount of 
$500 or more. (Code Civ. Proc. § 483.010(a).) Attachment is a harsh remedy because it causes 
the defendant to lose control of their property before the plaintiff’s claim is adjudicated. (See 
Martin v. Aboyan (1983) 148 Cal.App.3d 826, 831.) Because of this, the statutory requirements 
are strictly construed. (See Kemp Bros. Construction, Inc. v. Titan Electric Corp. (2007) 146 
Cal.App.4th 1474, 1476.) The court will issue a right to attach order if the plaintiff’s declarations 
establish the probable validity of the plaintiff’s claim. (Code Civ. Proc. § 484.090(a)(2).) The 
Plaintiff has the burden of proving both that its claim is one upon which an attachment may be 
issued and the probable validity of such claim. (Bank of America v. Salinas Nissan, Inc. (1989) 
207 Cal.App.3d 260, 271.) 

“A claim has ‘probable validity’ where it is more likely than not that the plaintiff will obtain a 
judgment against the defendant on that claim.” (Code Civ. Proc. § 481.190; see also Loeb & 
Loeb v. Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; see Kemp Bros. 
Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476.) A defendant who 
opposes a right to attach order must give notice of his objection, “accompanied by an affidavit 
supporting any factual issues raised and points and authorities supporting any legal issues 
raised.” (Code Civ. Proc. § 484.060, subd. (a).) The defendant may make a claim of exemption 
with respect to his property in the opposition. (Code Civ. Proc. § 484.070.) 

A lender is entitled to judgment on a breach of guaranty claim based upon undisputed evidence 
that (1) there is a valid guaranty, (2) the borrower has defaulted, and (3) the guarantor failed to 
perform under the guaranty. (Gray1 CPB, LLC v. Kolokotronis (2011) 202 Cal.App.4th 480, 
486.) 

Here, Plaintiff has met its burden to show that it is likely to obtain a judgment against 
Defendants. Plaintiff has introduced evidence that Defendants executed a Commercial Guaranty 
unconditionally guaranteeing payments due and owing under Engineering Supply Company’s 
promissory note with Bank of the West failed to make the monthly installments on the note from 
and after March 5, 2018. (Collier Decl. ¶¶ 5, 7-10.) Plaintiff has demonstrated that it is more 
likely than not that it will obtain a judgment against Defendants on its claim for breach of 
guaranty. The application is granted. 
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 4.  TIME:  9:00   CASE#: MSC19-02292 
CASE NAME: JOHNSON VS WINTER CHEVROLET CO 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY KEVIN JOHNSON 
* TENTATIVE RULING: * 
 

 Plaintiff Kevin Johnson moves for preliminary approval of his class action and PAGA 
settlement.   

A. Background and Settlement Terms 

The original complaint was filed November 1, 2019.  It is a class action and PAGA 
complaint alleging failure to pay wages and/or overtime, and failure to provide meal periods and 
rest breaks.  Specific allegations include, but are not limited to, alleging that defendant had a 
policy of failing to pay commission employees separately for rest periods.  PAGA notice was 
provided to the LWDA on August 1, 2019. 

The parties informal discovery in preparation for mediation, and eventually reached a 
resolution with the assistance of an experienced mediator.   

A gross settlement amount of $449,250, non-reversionary, will be paid to the Settlement 
Administrator.   

PAGA penalties would be $30,000, resulting in a payment to the LWDA of $22,500, with 
the remaining $7,500 distributed to the class.  A class representative incentive payment would 
be made to plaintiff in the amount of $10,000.  Simpluris, Inc., is the settlement administrator, 
and estimates costs at $6,460.  Litigation costs would not exceed $20,000.  Attorney’s fees 
would not exceed one-third of the fund, i.e., $149,750.  This would leave a net payment to the 
class of $240,540, which would be divided into wages (20%), interest and penalties (80%).   

Notice to the class would be provided, but the class members will not be required to file 
a claim.  Class members may object or opt out of the settlement.  Various prescribed follow-up 
steps will be taken with respect to mail that is returned as undeliverable.  The individual shares 
will be determined based on the amount of compensation earned during the class period.   

Based on the estimated class size (about 156), the average settlement share of the net 
settlement amount is about $1,541, or about $2,879, based on the gross amount. 

Uncashed checks, after follow-up efforts, will be voided, and the remaining funds will be 
paid to a non-profit not designated in the agreement. 

The class would release claims based on the facts alleged in the complaint during the 
class time period. 

Notice of the proposed settlement has been provided to the LWDA. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
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further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 
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lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

Plaintiff’s counsel estimates that the settlement reflects recovery of 61.85% of the 
maximum potential damages recovery at trial.  Elsewhere, however, counsel estimates the 
maximum exposure (not including PAGA penalties), at $2,485,500, and $2,905,300 (including 
the employee share of PAGA penalties), or $4,164,700, including the total potential PAGA 
penalties.  The 61.85% figure was generated not from the maximum potential recovery, but 
starting with the $2,905,300 figure, and applying a 50% discount for risk of not prevailing on 
class certification and another 50% discount related to the risk of loss on the merits and the risk 
of reduction of multiple PAGA penalties, for a potential class recovery of $726,325.  (Thus, the 
recovery arguably is about 10.7% of the theoretical maximum recovery of $4,164,700.) 

There are a number of factual and legal disputes, not the least of which is that class 
members had executed arbitration agreements with class action waivers.  As to penalties, 
counsel estimates the maximum exposure at $1,679,200, but penalties are subject to deeper 
discounts.  Nonetheless, the degree of discount of the penalties (.17% of the estimated 
maximum—not just the employee share), compared to the much lesser discount applied to the 
wage claims requires a somewhat better explanation.   

The Court also has some concern that the allocation formula does not make any 
distinction between the commission employees and the hourly-wage employees.  Counsel notes 
that 60% of the class members were commission employees (Carlin Dec., Par. 30), and it 
appears that there are different claims that apply to those employees than to hourly wage 
employees.  Counsel should provide some explanation of why no sub-class needs to be created 
here. 

Litigation costs, settlement administration costs, and the representative incentive 
payment will be reviewed in conjunction with the motion for final approval.  Criteria for evaluation 
of representative payments are discussed in Clark v. American Residential Services LLC (2009) 
175 Cal.App.4th 785, 804-807. 

Where a settlement provides for a cy pres payment to a third party, “an attorney for a 
party to the action shall, in connection with the hearing for preliminary approval pursuant to 
subdivision (c) of Rule 3.769 of the California Rules of Court notify the court if the attorney has a 
connection to or a relationship with a nonparty recipient of the distribution that could reasonably 
create the appearance of impropriety as between the selection of the recipient of the money or 
thing of value and the interests of the class.”  In this instance, the potential recipient has not 
been identified, and there is no barrier to selection of a recipient in conjunction with Final 
Approval, or with a compliance hearing held after final approval and implementation.  (Ordinarily 
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in class action settlements, even after final approval, the Court sets a compliance hearing, which 
includes reservation of a small portion of the attorney’s fee.)   

E. Conclusion 

Hearing required. 

Counsel should be prepared to address (1) the relatively high discount for PAGA 

penalties; (2) possible identification of the cy pres recipient; and (3) whether there should be a 

subclass, or different allocation, for commission-based employees. 

If these issues are satisfactorily addressed, counsel will be directed to prepare an order 

reflecting the tentative ruling, the other findings in the previously submitted proposed order, and 

to obtain a hearing date for the motion for final approval from the clerk.  Other dates in the 

scheduled notice process should track as appropriate to the hearing date.  The ultimate 

judgment must provide for a compliance hearing after the settlement has been completely 

implemented.  

 

  

 5.  TIME:  9:00   CASE#: MSC20-00816 
CASE NAME: JOHNSON VS. LEWIS 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended CROSS-COMPLAINT 
FILED BY NORTH AMERICAN TITLE COMPANY, INC. 
* TENTATIVE RULING: * 
 
 Cross-defendant’s motion to strike is moot, in light of the Court’s ruling on the 
companion demurrer. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00816 
CASE NAME: JOHNSON VS. LEWIS 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT 
FILED BY NORTH AMERICAN TITLE COMPANY, INC. 
* TENTATIVE RULING: * 
 
 Cross-defendant’s demurrer is sustained without leave to amend, as to the entire 

First Amended Cross-Complaint.  Cross-defendant shall prepare a proposed judgment of 

dismissal, separate from any formal order on the demurrer, and shall submit that proposed 

judgment to cross-complainant’s counsel for approval as to form. 

Cross-defendant argued in its opening memorandum that it owed no duty to plaintiff 

John Johnson in its capacity as the issuer of a preliminary title report.  (See, Siegel v. Fidelity 

Nat. Title Ins. Co. (1996) 46 Cal.App.4th 1181, 1189-90 [“a title insurer who has not undertaken 

to perform as an abstractor owes no duty to disclose recorded liens or other clouds on title”].)  

Cross-complainant did not dispute this argument in the opposition memorandum. 
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With regard to cross-defendant’s alleged duty in its capacity as an escrow holder, the 

Court finds the Lee decision to be on point, and dispositive.  (See, Lee v. Title Ins. & Trust Co. 

(1968) 264 Cal.App.2d 160, 162-163.)  Cross-complainant’s attempt to distinguish Lee is 

unpersuasive for two reasons.  

First, cross-complainant did not allege, as asserted in his attempt to distinguish Lee, that 

cross-defendant “had specific knowledge of the alleged fraud.”  (Opposition, p. 5, fn. 1.)  At best, 

cross-complainant alleged that cross-defendant was on inquiry notice of possible fraud: 

18. Moreover, NATC, as the escrow company, knew or should have known 

that just a year earlier when LEWIS purchased the Subject Property, 

it was purchased with the World Savings Bank first deed of trust still 

attached and owing.  Despite that fact, NATC did nothing to question or 

investigate whether or not the World Savings Bank first deed of trust was 

still in existence.  Had NATC acted within the standard of care and 

according to its fiduciary duties owed to JOHNSON, it would have at the 

very least asked LEWIS for payoff confirmation of the loan, given that 

NATC had actual knowledge of the lien less than a year earlier, yet it did 

not show up on the subsequent negligently made NATC title report. 

 The second reason why cross-complainant’s argument is unpersuasive is that, even if 

cross-complainant had alleged “specific knowledge of the alleged fraud,” that would not make 

the Lee decision distinguishable.  The allegations in Lee, which the court found not to support 

liability, were as follows: 

For the ninth cause of action appellants alleged: (1) Respondents knew that 

the $ 135,000 first trust deed against the real property which appellants 

purchased secured only a $ 100,000 loan but failed to notify appellants of this 

fact. (2) Respondents knew that the other defendants named in appellants' 

complaint were defrauding appellants in connection with the real estate 

transaction which respondents were handling in escrow but also failed to inform 

appellants of these facts. 

(Lee, supra, 264 Cal.App.2d at 161.)  One can debate whether the bright line rule of the Lee 
decision is a wise policy choice, but that rule remains the law of California.  (See, Summit 
Financial Holdings, Ltd. v. Continental Lawyers Title Co. (2002) 27 Cal.4th 705, 711 [citing Lee 
with approval].) 

 If cross-complainant timely contests the Court’s tentative ruling, counsel shall be 
prepared to address at oral argument how the cross-complaint might be further amended in a 
way that would make the Lee decision distinguishable.  Counsel should bear in mind one aspect 
of the holding of Lee, adverted to above, which was that merely alleging an escrow holder’s 
knowledge of facts suggesting a possibly fraudulent scheme is not sufficient.  Further, any 
amendment would be subject to both the truthful pleading rule and the requirement that 
allegations be made with a good faith belief in their potential evidentiary support.  (See, Code 
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Civ. Proc., § 128.7, subd. (b)(3); Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 
336, 343-345.) 

 

  

 7.  TIME:  9:00   CASE#: MSC20-01407 
CASE NAME: SHAW VS. BEVERAGES & MORE 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY BEVERAGES & MORE!, INC. 
* TENTATIVE RULING: * 
 
 Defendant’s petition to compel arbitration is denied.  The Court will rule separately on 

the companion motion for a stay. 

 A. Preliminary Matters. 

 A-1. Exhibits. 

The parties are directed to tab their exhibits in all future filings.  (See, Cal. Rules of 

Court, rule 3.1110, subd. (f).)  The exhibits to the opening and opposition declarations were 

not tabbed. 

 A-2. Timeliness. 

The Timeliness Of The First Amended Complaint 

 Defendant argues that plaintiffs’ First Amended Complaint was not timely filed.  

The Court finds that this argument lacks merit. 

 Section 472 of the Code of Civil Procedure provides as follows: 

(a) A party may amend its pleading once without leave of the court at any 

time before the answer, demurrer, or motion to strike is filed, or after a 

demurrer or motion to strike is filed but before the demurrer or motion to 

strike is heard if the amended pleading is filed and served no later than 

the date for filing an opposition to the demurrer or motion to strike.  

A party may amend the pleading after the date for filing an opposition to 

the demurrer or motion to strike, upon stipulation by the parties.  The time 

for responding to an amended pleading shall be computed from the date 

of service of the amended pleading.  [Emphasis added.] 

(b) This section shall not apply to a special motion brought pursuant to 

Section 425.16.  [Emphasis added.] 

(c) This section shall remain in effect only until January 1, 2021, and as of 

that date is repealed, unless a later enacted statute, that is enacted 

before January 1, 2021, deletes or extends that date. 
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No answer, demurrer, or motion to strike has yet been filed, and the First Amended Complaint 

was filed in response to a motion to compel arbitration, not an anti-SLAPP motion.  Accordingly, 

the First Amended Complaint was timely filed. 

Defendant cites the Colton decision in this context, quoting the Colton decision 

as follows: 

Indeed, one of the cases relied on by Plaintiffs explained that a plaintiff “may not 
seek to subvert or avoid a ruling on [a] motion by amending the challenged 
complaint … in response to the motion.”  JKC3H8 v. Colton, 221 Cal. App. 4th 
468, 477-78 (2013).  [Emphasis added.] 
 

(Reply, p. 4, lines 10-13.)  Through elision, defendant creates the impression that the rule stated 

in the Colton decision applies to motions generally.  However, the full language of the quotation 

reads as follows: 

So too does an amended complaint render moot an anti-SLAPP motion directed 

to a prior complaint, with the following caveat: A plaintiff or cross-complainant 

may not seek to subvert or avoid a ruling on an anti-SLAPP motion by amending 

the challenged complaint or cross-complaint in response to the motion.  

[Emphasis added, citations omitted.] 

(JKC3H8 v. Colton (2013) 221 Cal.App.4th 468, 477-478.)  The special rule applicable to anti-

SLAPP motions, explicitly acknowledged in Code of Civil Procedure section 472, subdivision (b), 

is not applicable to the amendment of complaints generally. 

 Finally, while defendant characterizes plaintiffs’ decision to file a First Amended 

Complaint as “gamesmanship,” the Court finds the characterization unwarranted.  The modern 

trend is to encourage parties to amend pleadings in response to arguably meritorious 

arguments.  (See, e.g., Code Civ. Proc., § 430.41.) 

The Timeliness of the Opposition Papers 

Defendant argues that plaintiffs have admitted the allegations of the petition by failing to 

file a timely response.  (See, Code Civ. Proc., §§ 1290 and 1290.6.)  The Court finds that this 

argument lacks merit. 

 The governing statutes do not clearly address this procedural context.  (See, Correia v. 

NB Baker Electric, Inc. (2019) 32 Cal.App.5th 602, 613 [“it is not clear that the arbitration petition 

statute—rather than the general motions statute—governs the timing requirements when a 

complaint has been filed in court”].)  It would appear to the Court that, when a defendant in an 

existing lawsuit brings a petition to compel arbitration, the due dates for opposition and reply 

papers are set by the statutes governing ordinary law and motion procedure, not by Code of 

Civil Procedure section 1290.6.  (See, Code Civ. Proc., § 1290.4, subd. (c); Code Civ. Proc., 

§ 1005, subd. (b), and § 1010 et seq.)  In the case at bar, plaintiffs’ papers were timely filed 

under the statutes governing ordinary law and motion procedure. 
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 Further, plaintiffs’ opposition papers function as a “response” to the petition, and 

defendant has not moved to strike that response.  Accordingly, even if the opposition papers 

were deemed to be untimely, the Court would still exercise its discretion to consider them.  

(See, Correia, supra, 32 Cal.App.5th at 613 [“Baker had ample opportunity to oppose plaintiffs' 

arguments in its reply brief and at the hearing, and does not identify any factual ground for 

finding plaintiffs acted in bad faith”]; Juarez v. Wash Depot Holdings, Inc. (2018) 24 Cal.App.5th 

1197, 1202; Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 847 [“[c]ourts 

have long acknowledged that the trial court may consider untimely filed and served response 

papers, when no prejudice to the petitioner is shown, without an order extending the 10-day time 

period of section 1290.6”].)  In the case at bar, defendant had adequate time to prepare a 

substantive reply memorandum, and has not demonstrated any prejudice or bad faith. 

 B. The Merits. 

 The First Amended Complaint in this action states only PAGA claims, and not individual 
claims.  Accordingly, defendant’s motion to compel arbitration is moot as to any individual claims 
plaintiffs may have.  (See, State Compensation Ins. Fund v. Superior Court (2010) 184 
Cal.App.4th 1124, 1131 [“[b]ecause there is but one complaint in a civil action [citation omitted] 
the filing of an amended complaint moots a motion directed to a prior complaint”].)  

 The Court finds that plaintiffs’ PAGA claims cannot be compelled to arbitration because 
the Correia decision is controlling on this point.  (Correia, supra, 32 Cal.App.5th at 620-625.)  
And while a federal District Court is free to predict that the California Supreme Court may 
someday disapprove Correia, a California trial court has no power to disregard controlling 
appellate authority.  (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) 

 

  

 8.  TIME:  9:00   CASE#: MSC20-01407 
CASE NAME: SHAW VS. BEVERAGES & MORE 
HEARING ON MOTION TO STAY LITIGATION 
FILED BY BEVERAGES & MORE!, INC., 
* TENTATIVE RULING: * 
 
 The Court exercises its discretion to stay the arbitration of plaintiffs’ individual claims, 
and allow the litigation of plaintiffs’ PAGA claims to proceed.  (See, Jarboe v. Hanlees Auto 
Group (2020) 53 Cal.App.5th 539, 557.)  This will allow for a more timely decision of claims 
brought on behalf of the public — claims that may ultimately benefit multiple employees rather 
than only a single employee.  Further, this will obviate the kinds of procedural complexities that 
can arise when individual claims are decided first.  (See, e.g., Kim v. Reins International 
California, Inc. (2020) 9 Cal.5th 73, 92, fn. 7.) 
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 9.  TIME:  9:00   CASE#: MSN16-2322 
CASE NAME: FOWLER VS CITY OF LAFAYETTE 
HEARING ON MOTION TO/FOR STRIKE AND TAX COSTS FILED BY VAL 
DAVIDSON, LORI FOWLER, ROB DAVIDSON, SCOTT SOMMER, JEANNE 
* TENTATIVE RULING: * 
 
Continued by the Court on its own motion to December 3, 2020 at 9:00 a.m. 

 


